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'SPEE 
| IN THE 
HOUSE of LORDS, &c. 


My Lords, 


. H1S Debate has been already carried to that Length, and is by all 
agreed to be of ſuch Importance, that I am ſure your Lordſhips will 
permit me to enter into it without any Apology. 
1 am, my Lords, againſt this Bil}, rot only betauſe I think nothing has been 
offer d ſufficient for the Support of it; but becauſe I think the Honour and 
Dignity of the Crown, the Dignity and Authority of this Houſe, and the 
Credit and Reputation of the Houſe of Commons, concerned in the Event 
of it, 


My Lords, The Proceedings of that Houſe have been, in this Caſe, very re- 
markable and uncommon : They voted the Biſhop guilty of High-Treaſon the 
very firſt Thing they did; and it was reaſonable to expett, that the Conſequence 
of that Vote would have been an Order for an Impeachment in Parliament, or a Pro- 
ſecution in the ordinary Courſe of Law. 


my Lords, we ſee have taken another Method, and that without wei 
Ms the 99 be. x Fo 


They have taken 2 Method, whereby they have made themſelves both Judges 
and Accuſers. 


They 


[ 4 ] | | — 


They could ab 20 8 M decently againſt the Biſhop, - withdut bez 
him, 2 therefore they gave him a Day or that Purpoſe andcheredy they a 5 
the Dilemma into which they had run themſelves. - bg | 


found themſelves obliged to hear yy md hy ni ih 
8 had already prejudgd him. + _ 


It is not therefore to be wonder'd that they har paſod this Bin; 
believe, they would be very well pleas d your rdſhips 4 ſhould rejett at, tha 5 th 
Knowledge of their "__ taken ſo wrong a Step, might the 
forgotten. 


My Lords, 
A great deal has been faid, and farely too much cannot be fiid, to ſhew that 
this Bill is an Infringment upon the Authority of this Houſe. 


It becomes your Lordſhips to ſupport your Dignity, and to ſhew a I Re- 
ſentment, when the leaſt of your Privileges i is invaded. _ | I 


Your Lordſhips, upon this Occaſion, would do * 1 to us the W 
even of this very Houſe of Commons: How contemptuouſly did they throw out a Bill 
lately ſent them, becauſe they thought it look d like a Money-Bill? And will 
your Lordſhips ſuffer them to ſhare your Authority, to become Judges equal with 
your ſelves, when there is no Neceſſity for it? 


In this Caſe, it is manifeſt, there can be no Neceſſity, becauſe the Biſh 
amerſ:ble to Juſtice : He has been confined ſeveral Months; he is now I 
guarded; and, no doubt, the Zeal of the Governour will prevent his Running 
away. | 


But, my Lords, if i it could be ſuppoſed that this Bill did not affect our Lerd- 
Mips Authority; ; yet if it affects the Honour of the Crown, I am ſure it will 
raiſe a becoming Indignation in- us All againſt it, 


This Bill, if your Lordſhips paſs it, will put his Majeſty under the unavoid- 
*ble Neceſlity of refuſing the Royal Aſſent to it, or of condemning one of his 
Subjects, a Lord of Parliament, and a Biſhop of that Church of which his Majeſty 
is Guardian and Protector, in a Caſe at leaſt doubtful ; and that without bearing one 
Word either of the Charge, or of the Defence. ; 


My Lords, It hath been often ſaid, (I wiſh it were «ſaid without Grounds ) that 
we have a diſaffected Party amongſt us. 1 am perſuaded, it is far from the* Inten- 
ſion of any Lord here, to adviſe his Majeſty to do any thing that might poſſibly 
increaſe that Diſaffection: But whether the paſſing of ſuch a Bill againſt a Biſhop 
of the Church of England, unheard, may not give a e to the Clamorous, 

„is ſubmitted to your 


His Majeſty's great Clemency and Mercy are to all the World ; and- 
he has been in nothing more conſcious, than in the Exerciſe of thoſe Royal Vir- 
tues: Suppoſing, then, your Lordſhips ſhould paſs this Bill, how can you ever 
hope tor the Royal Aſſent to it ? 


Theſe Objections that concern the King, appear to me 3 not only 
with Regard to this Bill, but to all Bills of Attainder in general. I think they 
ought never to be allowed, but when the Offender flies from podle, or is in 
open Rebellion; and then, perhaps, the Notoriety of the Fact may be ſome Ex- 
cuſe for the Extraordinarine of the Proceeding. 5s 


51 
My Lord, EB n 2 Le 
1 expected to have heard from, that Reverend Bench many Arguments of 
another kind againſt this Bill, which are properly within their Sphere, and which 
I am ſure they are perfect Maſters of N | 


The Old Champions of our Church uſed to argue very learnedly, that to 
make or to degrade Biſhops was not the Buſineſs of the Sake, chat there is 
a Spiritual Relation between a.Biſhop- and his Flock, derived from the Church, 
with which the State has nothing to do: But this Bill deprives the Biſhop 
of that Spiritual Relation, without the Concurrence of the Church. The Par- 
liament alone does it; and it muſt be owned, that if the Parliament can do 
it, they can as well make a new one in his room; and a Clauſe for that Pur- 
poſe added to this Bill, would as effectually do the one as the other. : 


What the Thoughts of our Reverend Prelates are upon theſe Points, does 
not yet fully appear; ſomething of their Conduct intimates, as if our old 
Diviues were miſtaken; But, be that as it will, as the Judgment of our Prelates 
will carry great Weight, and as the Reaſons for ſuch their Judgment muſt 
needs be convincing, I do not doubt but they will give your Lordſhips full 
Satisfaction before this Debate comes to a Period. | 


In the mean time, I ſpeak my Concern, that if Acts of Parliament are made 
to interfere with Church-Affairs; if Biſhops are to be put in or turned out 
at Pleaſure; and all this to be done without the Concurrence of the Church, 
the .World abroad may, though unjuſtly, look upon our Church as a Crea- 
ture only of the State, and treat our Biſhops, as if they were no more than 
State-Officers. * 


I hope, however, from the Courage, Zeal, and Conduct of our preſent Re- 
verend Prelates, whatſoever becomes of this Bill, that they will be able to 
wipe off any ſuch Scandal: They certainly have the Honour, the Dignity, 
and Authority of our Church always at Heart; and every thing tending to 
her Iutereſt, they will moſt zealouſly promote. But whether the paſſing of 
this Bill will promote her Intereft, or be of any Service to her, they beſt know: 
For my part, I cannot even gzeſs at any Advantage She poſſibly can receive by it, 
unleſs it be this, That it will make the Biſhoprick of Rocheſter, and the Deanery 
of Weflminfter to become vacant. | 


: Bf Lords, ML | | 
This Bill carries in the Frame of it an invincible Objection to it; for the 
Preamble and the enacting Part, the Crime and the Puniſhment, bear no Propor- 


The Preamble contains a Charge of High-Treaſon againſt the Biſhop; and pray, 
my Lords, why ſhould he not be puniſhed according? 


Fin 4 * ; , 7 

Is it becauſe he is a Biſhop of the Church of England, or a Lord of Par- 
liament, or in high Favour with the King or his Miniſters? I have not heard 
that the Biſhop hath been at Court of late; but be it either of theſe, it would 
be ſo far from being a Reaſon for mitigating his Puniſhment, that it ought, if poſſi- 
ble, to increale it. 

- 1909 1 = 1 , 00 1 
My Lords, Our: Laws have wiſely taught us to have a juſt Abhorrence of 
Highi-Treaſon, and: have ordain'd for it the ſevereſt Puniſhment that Eng- 
liſp» Clemency u admit of; and ſhall he, who has been voted the prin- 
cipal Contriver and Director of this moſt | horrid and deteftable Treaſon, 
elcape with a Puniſhment leſs than his Crimes deſerve, and that too. in full 


Parliament? 
7 ' 1 = B , Methinks, 
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where a Man's Life and Fortune is concern d. 


[6] 


ry that, the Legiſlature ſhould interpoſe in this 


inks, if it were 


- Caſe, the Heinoufheſs of the Offence ſhould fire their Reſentment 3 and in- 


ſtead of abaring the Puniſhment, ſhould put them upon heightening it with 
all the Circumſtances of Severity that their Wiſdom: could contrive. = 


As in the Caſe of the late Sv - SH Direftors: No one will fay, but that 
they might have been puniſff'd as Cheats, without the Help of an Act of 
Parliament ; but as the Puniſhment ordained by our Laws for fuch Offences 
came not up to the aggravating Circumſtances of their Guilt, a Law was made 
to puniſh them on purpoſe; and they were very juſtly ftripp'd of their 
Eftates, who had before ſo notoriouſly cheated, bubbled, 1 
whole Nation. 4 26 . 

What Reaſon, then, can be given why the Biſhop ſhould not be puniſhed, at 
leaſt equal with others, in Caſes of High- Treaſon * | | 


Why, truly, the want of legal Evidence, is the only Reaſon pretended: A 
Reaſon in my Apprehenſion, ſo very mean and trifling, that it ought not to 
have been heard in the ſupreme Judicature of a Nation, without the ſevereſt Cen- 


* 


ſure, and ſuch as would well become your Lordſhips to treat with the utmoſt In- 


dignation and Contempt. 


For, my Lords, Is it come to this at, laſt, that after ſo much Grimace, ſo 
much Noiſe and Stir, after committing the Biſhop for High-Treaſon, after 
voting him a Traytor, and treating him as ſuch, muſt it at length come out, 
that there is no legal Evidence againſt him! 


To palliate the Matter a little, a Diſtinction is endeavoured to be made 
between legal Evidence and real Evidence, or between ſuch Evidence as our 
33 and ſuch as in natural juſtice and Equity ought to be ad- 
mitted. 


But, my Lords, this is a Diſtinction entirely without a Difference; for 


what is Evidence of a Fact before any Judicature whatſoever, but ſuch Tefti- 


mony as the Nature of the Caſe requires, to induce a moral Certainty of the 
Truth of the Thing teftify'd : The greater or leſs Conſequence the Cale is of, 
the more or leſs Proof is required to induce ſuch Certainty. 


Thus, in ordinary Matters, barely to prove a Hand-writing is held ſuffi- 
cient Evidence; becauſe, in ſuch Caſes, it is not to be ſuppoſed the Hand- 
writing ſhould be, counterfeited : In other Caſes, ſeeing the Party write, is ne- 
ceſſary to be proved; and ſtill as the Weight of the Caſe increaſes, ſtronger 
Proof is required. 


Ever ſince the Reverſal of the Attainder of Colonel Algernoon Sidney; the 
proving of Treaſon by the proving of Hand-writing, hath with great 
Juſtice, 'condemned ; and, why, I pray? but becauſe there can be no Hand- 
writing but what will admit of a Counterfeit ; and nothing that is capable of 
being counterfeited, carries with it ſuch a Degree of Certainty, as is 


My Lords, Legal Evidence is nothing elſe but ſuch real and certain Proof, 


as ought, in natural Juſtice and Equity, to be receiv d; and therefore the Oath 


of one credible Witneſs being certain and ſufficient to induce a Belief of the 
Thing _ ſwears, is ou Evidence; — yet ſo tender is — Law, ſo great a 
Degree of Certainty doth it require, that, as it now ſtands, Two poſitive Wit- 
neſſes axe required to convict a Man of High- Treaſon. 8 
This, 


171 
.'This; ' howevet, hath beef prepoſtero foully enough arg'd, to ſhew) 2 Differer 
Ge — 75 3 and Sir Jem l been cited for 


But this, with Submiſſion, ſhews no. Difference at all; for will any, one ſay, 
that one credible Witneſs is not legal Evidence? Can any Court in he Kingdom, 
upon 2 Tryal of High- Treaſon, refuſe to. hear ſuch Evidence? And is not ſuch 
Evidence ſufficient too in all Caſes, where ſome poſitive Law, for the greater 


One of the learned Gentlemen at the Bar, (I ſuppoſe, out od pure Zeal for 
this Bill, and not with a Deſign to miſguide his Audience) did roundly affirm be- 
fore your Lordſhips, that no Evidence, ſtrictly ſpeaking, was legal, but what was 


I am confident, that Gentleman would not have given this as his Opinion under 
his Hand at his Chamber, becauſe he knows it is directly contrary to Truth: He 
knows very well, that no Offender, that puts himſelf upon his Tryal, ca be con- 
victed, but upon the Oath of one or more Witneſſes z he dare not deny, but 
that ſuch Conviction is founded upon legal Evidence, firitly fo ſpeaking; and 
no one will pretend to ſay, that any Evidence of Witneſſes can be called Ma- 

But the Gentleman goes on, and ſays, That the Evidence for this Bill is legal, 
in the general Senſe of the Word: On the contrary, I beg Leave to vffirm, that 
it is not legal in any Senſe whatſoever. No Att of Parliament hath made it legal, 
nor can it, in natural Juſtice and Equity, be called fo, for want of ſufficient Cer- 
tainty; and, indeed, it hath been admitted throughout this Debate, and even by 
= Counſel who ſpoke firſt for this Bill, That it is not ſupported by legal 

vidence. {0% 


But this Gentleman was pleaſed to go ſtill further; ſor he affirmed before 
your Lordſhips, that Depoſitions taken in Writing, were not Evidence in any 


Eourt of Law. 


My Lords, it is pity that in fo fine a Speech, there ſhould be ſo much falſe 
Doctrine: It is very true, that the Law doth require the beſt Evidence that the 
Nature of the Caſe will admit of; and theretore will not ſuffer the Depoſitions 
of a Witneſs in Writing to be read, where ſuch Witneſs can be examined viva 
voce: But that Gentleman could not but know, that where ſuch living Witneſs is 
not to be had, his Depoſitions in Writing are never refuſed, nor any other Evi- 
dence that, in natural Juſtice and Equity, can tend to diſcover the Truth of the 


Fact in queſtion with Certainty. 


My Lords, The Wiſdom and Goodneſs of our Law appear in nothing more 
remarkably, than in the Perſpicuity, Certainty, and Clearneſs of the Evidence 
it requires to fix a Crime upon any Man, whereby his Life, his Liberty, or his 
Property may be concern d: Herein we glory and pride our ſelves, and are juſtly 
the Envy of all'our neighbour Nations. - 


Our Law, in ſuch Caſes, requires Evidence ſo clear and convincing, that 
every By-ſtander, the Inſtant hears it, muſt be fully  ſatisficd of the 
Truth of it: It admits of no Surmiſes, Innuendoes, forced Conſequences,” or 
harſh Conſtruftions, nor any thing elſe to be offerd as Evidence, but, 
what is real and ſubſtantial, according to the Rules of natural Juſtice and 


Equity. : | 
h Theſe 


Theſe are the Rules the Judges go by; nor have they any other in determi- 
ning what is, or what is not to be admitted as Evidence before them; and there- 
fore to ſay, that the Law refuſes ſuch Evidence as is real, and .ought in natural, 
Juſtice and Equity to be admitted, is to caſt an Imputation upon the Law; which 
is not only unjuſt, but entirely groundleſs. it le ti „ | 

e Ld | a 1285 f 4 þ he 7 

My Lords, I think ſufficient hath been ſaid, to ſhew the Miſtake of thoſe, 
Noble Lords who have endeavour'd to pr gue between legal and real Evi- 
dence. The Diſtinctions that have been made, and the Inftances that have been; 
produced, ſhew, only what legal Evidence is ſufficient for Conviction, and what 
not; and if tha were the Queſtion now before your Lordſhips, it would deſerve 
another Conſideration. EO 01 mild. tw ge | 4 


The preſent Queſtion is, whether any Evidence at all has been offered to 
your Lordfhips to fix Trea ſon upon the Biſhop of Rocheſter ; and for my part, 
my Lords, I am clearly of Opinion, that you have had no ſuch Evidence: It 
is on all hands agreed, that no legal Evidence of Treaſon has been offer d againſt 
him; and | hope I have ſufficiently fatisfy'd your Lordſhips, that if it be not le- 
gal Evidence, it is not real Evidence, or ſuch as in natural Juſtice and Equity 
ought to be admitted, and conſequently no Evidence at all. N | 


My Lords, The Counſel for the Bill have not attempted to prove poſi- 
tively againſt the Biſhop any one ſingle criminal Act: The Circumſtances 
that they have offer'd, are, in my Opinion, ſo far from affecting him, that they 
carry iy them no Appearance of Guilt in him whatſoever. ws 


If indeed there had been any one poſitive Witneſs againſt him, your Lordſhips, 
perhaps, (as was done in Sir John Fenwiobs Caſe) might, with ſome Appearance of 
Reaſon, have admitted Circumſtances in Support of ſuch Witneſs, rather than a 
Man of the Biſhop's Rank and Character ſhould go unpuniſh'd; and, indeed, 1 
think no Man's Cunning ought to be a Protection for his Villany ; and I hope, and 
do aw „e but all Traytors will, one time or other, meet with their juſt 
Rewards. | | . | AG! 


But, my Lords, in the Caſe before you, the whole Charge is built upon Cir- 
cumſtances, and theſe are faid to be ſupported by other Circumſtances; but all 
of them are ſo remote, ſo general, and, I may ſay, ſo inoffenſive, that they 
might ſuit any Lord here, as well as 'the Biſhop; tor there is not one ſingle 
Circumſtance of them all, ſuch as in its Nature would be admitted as 

Evidence of any Crime againſt any Man in any Court in the Kingdom. 


o come, my Lords, to Particulars. . 


he Treaſon charged upon the Biſhop is, That he diftated Reih to write the 
Three Letters dated the 2oth of April 1722, ſigned Jones, Ilington, and 1378. 
And in Maintenance of this Charge, tis ſaid, that thoſe Three Letters were 
of the fame Hand-writing with another Letter produced before your Lord- 
ſhips, and dated the 2oth of Auguft following. That from the:!2oth of April 
to the 20th of Auguſt, Letters were continually ſent abroad in the ſame Hand- 
writing 3 that theſe Letters contained a treaſonable Correſpondence ; that they 
are the Hand-writing of Kely ; that Reih had been with the Biitop two or three 
times within theſe two or three Years paſt ; that there are Circumſtances in, the. 
Caſe of Jones in this Correſpondence, that ſuit with the Caſe of Ilington; and Cir- 
cumſtances in the Caſe of both that ſuit with the Biſſiop. p 
an 1 dos 1812 Brit , 
My | Lords, - Theſe are the Facts that are the main Foundation upon which the 


Biſhop's heavy Charge is built; and ſurely it well behoyes your Lordſhips to — 
= | hy eriouſly 


[9] 
ſeriouſly how they are proved, and in what Manner and with what Degree of Cer- 
tainty they aid Ma SP | 


The three Letters taken ſimply carry no Treaſon in them; they have not 
yet been deciphered into Treaſon, and were it not for a Name in the Direction 
of one of them, which is ſaid to be a Cant Name of the Pretender's, they 
probably might have paſſed as harmleſs and undeſigning Letters; will your 
Lordſhips therefore ſuppoſe that the Writer directed his Letter to the Pre- 
tender by the Cant Name of Jackſon, when yet it does not appear that he ever 
knew the Pretender had ſuch a Cant Name ? Ought we not rather to ſuppoſe 
in favour of Innocence that the Letter was not intended for the Pretender, but 
for one whoſe real Name it bears? . 


My Lords, Theſe Cant Names and the Art of the Decipherers have been 
the Means made uſe of to make this Correſpondence treaſonable; but will it 
not be thought hard that a Man muſt be conjured into Treaſon by a Magick 
Art that none of us underſtand, and by a Parcel of Names that the wiſeſt of 
us are not yet able to diſcover whether they were deſigned for Cant Names 
or for real ones ? 


To make the Matter clearer the Clerks of the Poſt-Office are called, and 
they prove that the ſeveral Letters produced before your Lordſhips are true 
Copies of original Letters, ſent abroad as directed; which Originals, according 
to the beſt of their Judgment and Belief, are the ſame Hand-writing with the 
Letter of the 20th of Auguſt abovementioned. This Judgment and Belief of theirs 
is founded without comparing any two of theſe Originals together, or without 
pretending to ſay whoſe Hand-writing they are, or to whom they belong. 


My Lords, I have already obſerved that the proving of a Hand-writing is at 
beſt but Evidence too precarious and uncertain to make good a Charge of ſo 
weighty a nature as this in Judgmenr before you; but I cannot help taking no- 
tice, that the Proof of theſe Letters, ſo as to make them treaſorable, is till 
more — 15 more uncertain and ſlippery, than any thing of the Kind I ever 
met w1 | 


The uſual way to prove a Hand-writing, ſo as to fix a Charge upon the Wri- 
ter, is, for the Witneſs to ſwear that he hath frequently ſeen the Party write, 
or that he hath correſponded with him, and received ſeveral Letters from him, 
and therefore is very well acquainted with his uſual Character and way of wri- 
ting; and then the Writing itſelf is produced, the Witneſs ſwears to it, and 
the Import of it is diſcovered by every By-ſtander But here theſe Poſt-Office 
Clerks are forced to call in Aid, a Meſſenger and a Servant, to fix the Hand- 
writing of the Letters they produce; the Letters themſelves are unintelligible, 
and therefore the Aſſiſtance of the Decipherers, and ſome Cant Names muſt be 
added, before they can wire-draw Treaſon out of them. 


My Lords, Theſe Decipherers refuſe to give your Lordſhips any Reaſon for 
the Conſtruction they have made; they ſhelter themſelves by ſaying, that to 
give you a Reaſon, would be to diſcover their Art ; happy Art indeed that ſhall 
enable the Artiſt to ſwear a Man into High-Treaſon, and yet it ſhall not be in 
the Power of the accuſed Perſon to diſprove him. | 


I do not find that theſe Gentlemen pretend to act by unerring Rules; they 
themſelves own they may be miftaken ; and therefore until your Lordſhips are 
let further into their Secret, you will judicially look upon the Art of deciphe- 
ring to be no more than the Art of gueſſing, and eſteem him that gueſſes beſt, to 
be the beſt Decipherer. | | 
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r apd Servant that have been called to finiſh the doubtſul Evi- 


induce Lyon to betieve they are ſufficiently 
* 


ranches, ſup 
Hhree ſeveral Sets 
If their Evidence 
ſt, that it is 6 
Cale of this Conlſe 


This will appear ſtill the plainer from the different Opinions obſervable a- 
nong the different Witneſſes, inſomuch that I may well venture to ſay your 

ordſhips are as yet at a Joſs by whom theſe Letters were wrote; but if you 
vill have any regard to Numbers, and to the Nature and Circumſtances. of the 

ſtimony given by thoſe Numbers, the Evidence is much ſtronger, and more 
clear and convincing, that they were not wrote by Kely, than that they were 
md if they were not wrote by him, it will become your Lordſhips to conſider 
carefully what you are a doing; for then the Foundation of this Bil) will be ſapp'd, 
andi of courſe the whole Fabrick muſt fall to the Ground. 


ut, my Lords, ſuppoſing theſe Letters were really the Hand - writing of Kelly, 
that they were of that treaſonable Signification that the Decipherers con- 
tend for, a:d that the Names mentioned in them did not belong to real Per- 


have given à very lame, doubtful and obſcure Evidence; but 
been ever ſo full and poſitive, yet I muſt beg Leave to in- 
as is in its. Nature dubious and uncertain, and therefore in a 
ought not to be relied on. | 


fors, but were | Names, to denote the Pretender and his Agents; I ſay, my 


Lofds, ſuppoſing all this true of Kelly, how will it affect the Biſhop ? Might not 
Kelly write thele Letrers, and carry on this Correſpondence without the Biſhop's 
Dinetion ? Muſt the —_ anſwer for Kelly's Crimes, becauſe Xelly happens to 
be n Noujuror? Or becauſe he was employ'd to buy Gloves and kings for 

the Biſhop, muſt your Lordſhips therefore infer that he was employed to write 
Treabon for him? Skppoſe Kelly had actually liv'd in the Biſhop's Family as his 
Sectetary ; have we not ſeen, not many Years fince, even a Jeſuit a Biſhop's Do- 
meſtick without Offe ce? 7 | | 


Give me leave, my Lords, to carry this Point a little further : Has any thing 
been offered to induce your Lordſhips to believe that Kelly daw the Biſhop, or 
heard from him for ſeveral Months before this Correſpondence began? Has 
any one Word been id or Hint given, either from Cant Names or decipher'd 
Letters, of «ny otherwiſe howſoever*endirg to that Purpoſe ? Nay, my Lords, 
have you not had as much Evidence as the Nature of the Thing is capable ot, 
that the Biſhop could not diftate nor Kelly write thoſe Letters at any time near 
the Time of their Date? And if they were dictated by the Biſhop, it muſt be 
about that Time, becauſe the Circumfiances mentioned in the Letters would not 
ſuit kim at any other Time. 


nd here, my Lords, it is proper to obſerve, that the Managers for the Bill, 

when they were to apply the Circumſtances of Jones and Illington in the Letters 
to the Biſhop's Caſe, they built the whole of their Arguments upon the Date 
of thoſe Letters; but when they ſaw that the Biſhop had fully proved that it 
was impoſſible he could dictate them at that time, why then truly they vary 
their Charge, and fay, that it. was not his dictating the Letters at that time, -— 
is 


Lu! 
his dictating the Letters of that Date that they contended for; and they tax th 
Biſhop with a partial aud fallacious Defence, for applying it to the Time, and no: 
to the Fatt. . 007 e thy * 

But, my Lords, 1 think, with great Submiffion, that the Biſhop has made a 


7 


very juſt Defence, I think he could not have made a better; and under the Diſad- 


vantage of proving a Negative, I think it was almoſt impoſſible he ſhould have 
made one ſo good. | ani | . 


For your Lordſhips well remember, he was charged as the Author of the Letters 

Jones, and Hlington, becauſe he was under the Circumſtances of Jones and Iline- 

ron at the Time of the Date of thoſe Letters: But the Biſhop hath fully proved, 

that he could not be the Author of them at that time; and if he were not at that 

time, he could not be fo at any other time; for take away the Date of thoſe Let- 

ters, and the Relation between Jones, and Illingron and the Biſhop you muſt of 
courſe take away likewiſe. | | 


But then, as your Lordſhips are as yet at a loſs when or by whom theſe Letters 
were either dictated or wrote, ſhall the Tallying of a few Circumſtances in them 
with the Biſhop's Caſe, ſuppoſing them to be wrote about the time of their Date, 
make him Tale, of High- Treaſon; eſpecially when his Counſel have ſhewed us, 
from the Letters themſelves, as many Inſtances wherein they differ'd ! Muſt 
Mrs. Jones and the Biſhop's Lady lignify the ſame Perſon, becauſe they died about 
the ſame time? Or muſt Mrs. Jones and Mrs. Illingeon ſignify the fame Perſon, be- 
cauſe by a Letter wrote, no one knows by whom, or when, Mention is made of the 
Death of one Mrs. Jones, and another Letter condoles the Death of one Mrs. 7![;ng- 
ton? Or is the Biſhop guilty of High-Treaſon, becauſe he is ſuppoſed to be 
meant by Jones and Hlington; when yet, through the whole Correffordence, there 
is no Treaſon committed either by Jenes or Ilington ? | 


But admitting that all the Circumſtances that have been produced againſt the 
Biſhop, hit him ſo exactly, that it was morally impoſſible they could mean any 
Body elſe; yet ſtill, my Lords, what has the Biſhop to do with it ? Might he not 
be thus deſerib'd, and thus ſpoke of, and yet know nothing at all of the Matter? 
And if he is thus to ſuffer for what another Man may have ſaid of him, I am ſure 
he is the firſt, and I hope he will be the laſt that ever will be diftinguiſh'd in fo ex- 
traordinary a Manner. 


The Sum then of all the Circumftances that have been offer'd as Evidence 
againſt the Biſhop, amounts to this : Here have been a Parcel of Cant Names pro- 
duced and made ule of againſt him, which, for ought appears, he never — of. 
Here have been Letters produced and read againſt him wrote in Cyphers, and of a 
Hand · writing not pretended to be the Biſhop's, and of which your Lordſhips have 
as yet had no manner of Certainty. A Conftruttion hath been put upon theſe 
Letters, which, in ſeveral 8 Biſhop, and in ſeveral others, 
miſs him: But amongf all theſe Circu there is not the leaſt Hint of any 
Word faid, or Act done by him, relating to this Conſpiracy, from firſt to laſt ; 
nor doth it appear, that he was ever privy to it, or ſo much as heard of it, till 
it was known to all the World. 3 4 


And yet, my Lords, theſe, and ſuch as theſe, are the Circumſtances whereby 
the Biſhop is to be gueſſed into High-Treaſon ; but I hope your Lordſhips will te 
very cautious how you make Precedents of ſuch wretched Gueſs-work. The 
celebrated Letter of Dubois, now before you, is a notable Proof of the Ne- 
ceflity of ſuch Caution; for we ſee the grand Promoters of this Bill, cannot agree 
in their Conſtruction, or they have at leaſt changed their Opinions about that fa- 
mous Letter. . 


The 
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The Uncertainty of this Way of Gbefling, puts me in mind of ſome remark- 
able Circumftances relating to the renowed Mr. Neyno, which I had like to 
have forgotten, and which, though they ſeem to be under the Misfortune of being 
ſlighted here, do yet in the Report of the Committee of the Houſe of Commons, 
make a very conliderable Figure. FA this 2 N 


Thoſe Circumſtances of Neywe in that Report, appear to be not only the Foun- 
dation of the Charge againſt Kelly and the Biſhop, but eyen the Foundation of the 
Plot it ſelf; and the Art and Management with which they are there dreſſed up, 


do well deſerve your Lordſhips Attention. 


It ſeems, my Lords, this worthy Man had been examined four ſeyeral Times; 
his Examinations were taken in Writing, and contained an hiſtorical Account of 
the carrying on of this Conſpiracy. The learned Committee, at the ſame time 
that they would repreſent him as a vile and infamous Fellow, and would be thought 
to look upon his Examinations as inſufficient, do yet open their Scene with this very 
Account, and build entirely upon it. | 


But would any one believe that Neynee was never ſworn to, or ſo much as ſigned, 
any one of thele Examinations? Can any Body think that he was not required to 
do one or both? Does not every Body know, that whey would otherwiſe be of no 
uſe ? May we not therefore reaſonably ſuppoſe, that he refuſed to do either the one 
or the other? And can any Reaſon be given for ſuch Refuſal, but that they were 


not true? 


My Lords, the Committee were well aware, that great Objections would. be 
made to this kind of Evidence, and therefore they have added to it ſome circum- 


ſtantial Hearlays, which they call the corroborating and concurrent Proofs of 


Neynoe's Teſtmony. But pray, my Lords, what are theſe corroborating and con- 
current Proofs ? Why they are of this kind, one Man heard another Man ſay, that 
a third Man was concern d in this Conſpiracy. 33 


Behold then the Sum of the Argument: Neynoe's. Examination is admitted of it 
ſelf to ſignify nothing; the ſame likewiſe cannot be denied of Pancier's Hearlay : 


But, however, both theſe Nothings make up ſomething to prove the Plot, becauſe 


they are the corroborating and concurrent Proots of each other. 5. 


And thus the learned Committee have fo contrived it, that they have made theſe 
Examinations of Neynoe to be of more Uſe, and to ſerve their Purpoſe better, than 
if Neynoe himſelf had been now living, and produced before your Lordſhips; and 
therefore it looks as if it were prophetically known, that the Man intended to hurl 
himſelf out of the World with a Winding-Sheet. 


But however that be, it is Matter of Surprize, that theſe Examinations, which 
the Committee treated ſo reſpectfully, ſhould now by the Council be ſo lighted; 
that they have ſcarce mention d them, but as if they were aſhamed of them; and 
yet they are as good Evidence as any that have been offer'd in fayour of the Bill now 
before your Lordſhips. 5 i * 1 


But, my Lords, in the Courſe of this Debate, it hath been warmly urged, that 
though there be not legal Evidence againft the Biſhop, yet that all, the Circum- 
ſtances that have been offer'd againſt him are ſufficient to convince any Man in his 
private Judgment that the Biſhop is guilty. Nay, it hath been ſaid, that theſe Cir- 
cumſtances put together, are ſtronger and more convincing, than any poſitive 'Evi- 
dence whatſoever; and therefore that no one can doubt of the Biſhop's Guilt, 
— ſome, out of Compaſſion or good Nature, might be induced to vote in his 

avour., 


How 


1131 
; How ſtrong and convincing, or rather how impertinent and trifling theſe Cir- 
33 I have already obſerved to your Lordſhip ; and 1 muſt ſay, it was 
not without a good deal of Concern, that I heard That urg d as the Reſult of Judg- 
meat, which could have no other Foundation than in Opinion only. 


But, my Lords, this is not the frlt Inflance wherein 1 have obſerved Judgment 
and Opinion to be confounded and miſtaken the one for the other, and that too in a 
very groſs and dangerous manner. | 


My Lords, Mens . putty ſpeaking, are > 4 _ but their Fan- 
cies or Imaginations, are uſualh upon per Pique, or Party- 
Prejudice. Theſe are weak and ſtender Foundations, ind hive hive to do, and 
I hope in England never will have any thing to do, where a Man's Life, his Liberty, 
or his Property is concern d. | 

But, my- Lords, a Man forms his Judgment according to the Evidence that is 
offer'd him, that alone is his Rule; and as the Perſpicuity or Uncertainty of that 
appears, Juſtice requires a Determination accordingly. 


The Compliment therefore upon the Noble Lords that have appear'd againſt this 

Bill (if it was intended as-a Compliment) carries a very ſevere Sting in the Tail of it, 

2 ſuppoſes thoſe Noble Lords to be poſſibly capable of giving an unjuſt Judg- 
nt. | 


My Lords, the Earl of Strafford loſt his Head for accumulative Treaſon. A great 
many Facts were laid to his Charge, and though it was agreed on all hands, that 
not one of them ſingly amounted to Treaſon, yet it was inſiſted on, that all of 
them put together, ſhewed an Intention in him to ſubvert the Government, and 
therefore that he was a Traytor. 


The Torrent of thoſe Times taught Men to argue that though the Charge againſt 
the Earl did not contain legal Treaſon, yet it was morally impoſſible that he could 
commit the Crimes contained in that Charge, and not intend the Deſtruction of the 
State; that the Facts by him done, ſhewed him more a Traytor than any poſitive 
Att of Treaſon could do; and that if Men were fatisfy'd in their private Opinions 
that the Earl was in the main guilty of Treaſon, he ought to ſuffer accordingly. 


My Lords, this was the Reaſoning of thoſe Days; a Reaſoning ! which I hope 
your Lordſhips will neither imitate nor encourage, becauſe it was the Foundation 
of thoſe Proceedings againſt that great Earl, which was ſoon after in full Parlia- 
ment ſo juſtly branded; and if future Parliaments ſhould not be able te diſcover 
any Difference between the Inconveniences ariſing from accumulative Evidence and 
accumulative Treaſon, may they not with great Juſtice cenſure us, by condem- 


ning the one equally with the other. 


That which was then called accumulative Treaſon, was afterwards adjudged to be 
no Treaſon, and I hope your Lordſhips will yet adjudge this accumulative Evidence 
to be no Evidence: I am ſure you will not puniſh a Man in the ſevereſt manner, un- 
till you have had ſome Reaſon given you, why you ſhould puniſh him at all: You 
will not firſt believe a Man a Criminal without Proof, and then admit a criminal 
Conſtruction to be forced upon every innocent Action, only to ſupport ſuch Belief: 


You will not adjudge a Man guilty of the hi Crime againſt the Law, when his 
Proſecutors ogy lves own, they cannot good any one Branch of their Charge 
ing to Law. 


The Biſhop's Caſe muſt be owned to be very hard, and the Evidence againſt him 
very weak, when his own Letter to his Son, and the Letter to Dubois, are put to the 
Torture to help out the Charge againſt him. 5 

D 
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As for the Letter to Dubois, it is amazing to confider that ſuch Pains ſhould be 
taken from a Similitude of a broken Impreſſion on Wax with a whole one, and a 
Similitude of two little Z's, to fix it upon the Biſhop ; which, when fixed, can 
ſerve no Purpoſe at all againſt him; for that Letter hath neither Date, Subſcription, 
Cypher, nor Cant Name in it; and for ought appears, may have been wrote before 
the Man was born whom they would mean by Johnſton, therein named. No- 
thing treaſonable is pretended to be gueſſed out of it, nor for ought appears, was it 
ever ſeen by any one beſides the Writer; and yet becauſe it is there ſaid that the, 
Writer wrote ſomething (no one knows what, or when, or to whom) in the Hand 
of one Mr. Johnſton, your Lordſhips are perſuaded to infer, in Oppoſition to the 
poſitive Evidence of all the Biſhop's Family, that Kelly was an Intimate of the 
Biſhop's, and employed to write his Treaſons. 


The Uſe that is made of the Biſhop's Letter taken from his Servant, is ſtill more- 
extraordinary. I have indeed too often obſerved doubtful Actions, by-the Help of 
bold I:nuendoes, conſtrued criminally z but to give That in Evidence which was 
neither faid nor done, to Innuendo Silence it ſelf into High-Treaſon, is entirely new, 
and the learned Counſel deſerve the Glory of the Diſcovery. | 


But the Biſhop's Caſe will ſtill appear the harder, when it is conſider'd, 
that ſuch Streſs hath been laid upon fuch remote and diſtant Circum- 
ſtances in favour of this Bill, and at the ſame time your Lordſhips were 
not pleaſed to receive on the Biſhop's Behalf legal Evidence, real Evi- 
—— and ſuch as in natural juſtice and Equity ought to have been ad- 
mitted. . | | 


The Bill that hath lately paſſed both Houſes againſt Kelly, doth not hinder 
him from being ftill a Witneſs, for it hath not yet had the Royal Aſſent, 
and perhaps never may; but if it had, there is, as I apprehend, nothing 
in that Bill, that will take away his Teſtimony in any Court in the 
Kingdom. OE SG bs 


But be that as it will, 1 muſt beg Leave to inſiſt that he is at preſent a good 
Witneſs, and as every Body is fatisfied that it was in his Power to clear up 
this whole Affair, who knows what the Awe of an Oath might have extorted 
from him. | 3 


He appears to be a Man under the Influence of Conſcience, for his refuſing the 
Oaths to the Government, and thereby ſuffering , his Subliftence to be taken from 
him, is a manifeſt Proof of it. | . ; 


If therefore your Lordſhips had permitted Kelly to be produced when the Biſhop + 
called for him, ſomething probably might have been diſcover'd, to have aſcertained 
either the Biſhop's Guilt or his Innocence. 


But as his Caſe. now ſtands, the Evidence of his Guilt appears very dark, and 
for ought I can obſerve, is like to continue ſo. 


My Lords, I have now done; and if upon this Occaſion, I have tired your 
Patience, or diſcovered a Warmth unbecoming me, your Lordſhips will impute 
it to the Concern I am under, left, if this Bill ſhould paſs, it ſhould become a 
dangerous Precedent for After-Ages. My Zeal, as an Engliſhman, for the Good 
of my Country, obliges me to ſet my Face againſt Oppreſſion in every Shape; 
and where-ever I think I meet with it (it matters not whether one Man or 


_ five Hundred be the Oppreſſors) I ſhall be ſure to oppoſe it with all my Might: 


For vain will be the Boaſt of the Excellency of our Conftitution ; in vain 


Mall we talk of our Liberty and Property ſecured to us by Laws, if a * 
| 333 | | ent 


L253 
dent ſhall be eftabliſh'd to ſtrip us of both, where both Law and Evidence are 
confetlſedly wanting. 


My Lords, upon the whole Matter, I take this Bill to be derogatory to 
the Dignity ef the Parliament in general, to the Dignity of this Houſe in 
particular: 1 take the Pains and Penalties in it to be much greater, or much 
leſs than the Biſhop deſerves; I take every individual Branch of the 
Charge againſt him to be unſupported by any Evidence whatſoever. | 
thiuk there are no Grounds for any private Opinion of the Bithop's 
Guilt, but” what ariſe from private Prejudice only; I thiak private Prejudice 
has nothing to do with judicial Proceedings, I am therefore for throwing out 
this Bill. 
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AGE 4. Line 21. for amerſable, Read ameſnable. I. 40. for conſcious, r. 
conſpicuous. p. 6. 1. 38. for Hand-writing, r. Hand-writings. 
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